 SEQ CHAPTER \h \r 1INTERNATIONAL DISPUTE RESOLUTION PROCESSES
UNIVERSITY OF PITTSBURGH, SCHOOL OF LAW

SPRING 2010 -- Mondays, 3:00 – 4:50 p.m. -- Classroom 109

Course Purpose Overview:

The globalization of the economy and the increasingly international aspects of life have promoted arbitration and mediation as a means of resolving international commercial disputes.  The rise of Alternative Dispute Resolution (ADR) in North America is mirrored abroad as numerous civil law countries enact domestic arbitration statutes and international statutes and NGO’s include dispute resolution provisions.  Increased utilization of alternative processes, particularly arbitration, is a natural outcome of exportation of the concept of the Rule of Law to former communist societies and emerging Third World democracies.  Economic theory states that for a capitalist society to succeed that there must be a strong middle (mercantile) class supported by reliable dispute resolution mechanisms for commercial and other property transactions.  This course explores the dispute resolution methods and their application both internationally and in the United States with the emphasis being on arbitration and mediation.  Few practicing lawyers ever try cases in front of juries or even judges.  Over 98% of cases filed in courts are resolved by other means.  A greater understanding of the mediation and arbitration provides a foundation for future success in the practice of law.  We will also explore mediation use in the political process and how it is used for peacemaking in crisis situations and peace-building following violent civil conflict.  Societal stability rests upon strong civil institutions and associations which form the infrastructure required for peace.  
Course Description

The course focuses on the practical applications of mediation and arbitration to disputes.  Although theory is read and discussed, it is in the context of real world experience.  The course has a minimal amount of reading of case law.  The course content explores all aspects of mediation and arbitration, including the decision to use ADR and the drafting of dispute resolution clauses.  Attitudes of consumers, business entities and the legal profession, especially the interaction between the court systems and the treatment of ADR are considered in depth.  How mediation has been utilized to obtain ceasefires and peace accords is also an element of the course.
Course Faculty

Robert A. Creo is a principal in Master Mediators LLC.  He has over 30 years of practical experience in the dispute resolution field as an attorney, author, arbitrator, mediator, special master and educator.  He is recognized as an expert on dispute resolution both domestically and internationally.  He has served as a neutral in thousands of cases, (over 4,000 days) since 1979.  He has been a member of the National Academy of Arbitrators since 1986.  He was the founding President of the International Academy of Mediators (1997), and the co-founder and Secretary-Treasurer of Mediators Beyond Borders (MBB), a non-profit organization which brings together mediators and students to work in post-conflict communities in a pro bono conflict resolution capacity (2006).  In 2008, Mr. Creo co-founded Master Mediator Institute (MMI) a non-profit organization created to engage highly experienced, intellectually inquisitive mediators and decision makers with leading educators to collaborate and pursue innovative theories and applications to the art and science of facilitated negotiation and decision making (www.mastermediatorinstitute.org).  Mr. Creo has served in various leadership capacities for many organizations, such as the Pennsylvania Bar Association, Allegheny County Bar Association and Association for Conflict Resolution.  Mr. Creo is the Advisor to the University of Pittsburgh Student Organization, Italian American Law Student Association.  He publishes a regular column, The Master Mediator, for the CPR International Institute for Conflict Prevention and Resolution (www.cpradr.org).  He has authored numerous publications on arbitration and mediation, including Alternative Dispute Resolution: Law Procedure and Commentary for the Pennsylvania Practitioner (George T. Bisel Company, Inc., October 2006).  He is a frequent presenter at educational conferences in North America and abroad.  Additional information may be found at www.rcreo.com or www.mastermediators.com. 
Course Format, Participation and Decorum

This is designed as an upper level elective of two credits in a seminar format on Monday afternoon (3:00 - 4:50 p.m.) each Spring semester without a break in the middle of class.  Student participation is limited to International LL.M. students and 32 upper level students.  The approach is an interactive dialogue with role playing and exercises, supplemented by videos and stimulations.  Classes will NOT consist of a review of reading assignments; class time is utilized to expand upon the reading assignment and detailed review is only in response to questions of students.  
LAPTOP COMPUTERS ARE PROHIBITED IN CLASS.  Students are expected to be engaged and fully participate in class discussions.  Students are also prohibited from wearing hats in class.

Primary Texts
Commercial Arbitration at Its Best, “Successful Strategies for Business Users,” Thomas J. Stipanowich and Peter Kaskell, CPR Institute for Dispute Resolution, ABA Section of Dispute Resolution (2001).

Taming Intractable Conflicts, Mediation in the Hardest Cases, Chester A. Crocker, Fen Olsen Hampson, and Pamela Aall (U.S. Institute of Peace, Washington, D.C., 2004);
Alternative Dispute Resolution: Law Procedure and Commentary for the Pennsylvania Practitioner, Robert A. Creo, George T. Bisel Company, Inc., (October 2006). (Select Chapters available at bookstore)
Articles or other materials to be distributed in class, or electronically.

Course Objectives

1. To acquaint students with arbitration and other dispute resolution process models available as alternatives or supplements to traditional litigation/adjudication. 

2. To enable students to analyze judicially-remediable disputes in terms of legal rights, defenses and remedies with litigants’ goals, objectives or interests in mind.


3. To enable students to make appropriate recommendations to clients. 

4. To give students an understanding of how client advocacy in ADR processes is both similar to and different from advocacy in litigation. 

5. To enable students to counsel clients regarding international commerce. 

6. To enable students to draft mediation and arbitration clauses in contracts.

7. To enable students to understand the profound effect dispute resolution has on economic development and the globalization trends.

8. To enhance student ability to engage in reflective thought processes and to develop the individual “presence of mind” necessary to be an effective problem-solver.

9. To enable students to understand how mediation may be applied to political, including violent conflict, and to resolve international disputes.

10. To understand how ADR is an integral aspect of peace-building in post-conflict communities.

Class Participation
In the Basque culture of Spain, there is the following folk wisdom or “guidelines” to live by:

1.
Show Up


2.
Pay Attention


3.
Tell the Truth


4.
Be Open, not Attached, to Outcome. 
These are appropriate guidelines for this Course.

Grading: Research and Drafting Project

Students will work as 2-3 member law firms representing an American entity (individual, business or NGO) on a project in a specific foreign country, design a mediation process for peace talks in an ongoing violent conflict or create a Proposal for Application of ADR in a post-conflict society. 

Note: Class attendance is required with sign-in mandatory per requirements of the Dean; absences must be excused by Professor Creo (office: 412-361-7983 or eM: robertacreo@cs.com).  Grades will be lowered for unexcused absences.

INTERNATIONAL DISPUTE RESOLUTION PROCESSES

PROFESSOR ROBERT A. CREO

CLASSROOM NO. 109
MONDAY, 11 JANUARY 2010
CLASS ONE:  INTRODUCTION TO ALTERNATIVE DISPUTE RESOLUTION (ADR)
Learning Objectives:

· Learn the history and development of the field known as “Alternative Dispute Resolution”

· Understand the relationship between law, culture and consensual dispute resolution 
· Begin an appreciation of the lawyer’s role as problem-solver and counselor

· Overview of ADR and Peacemaking

Class Format:

· Exercise 1. Counting the Letter “f” 

· Introductions; reasons for taking/teaching this course expectations 
· Lecture on evolution of ADR and interaction with capitalism, democracy and Rule of Law
· Intro to Negotiation, Mediation, Arbitration and Peacemaking
Assignment and Materials for Class Two:



· Stipanowich, Forward-Chapter 1, Arbitration in the ADR Landscape, Pages xxi-33

· Creo, Bisel Book, Chapters 1 (available at bookstore) 
· Visit Mediators Beyond Borders (MBB) www.mediatorsbeyondborders.org, International Institute for Conflict Prevention & Resolution (CPR) www.cpradr.org; American Arbitration Association www.adr.org; American Bar Association Dispute Resolution Section www.abanet.org/dispute; Association for Conflict Resolution (ACR) www.acrnet.org; Harvard Program on Negotiation (PON): www.pon.harvard.edu;   
· American Bar Association (ABA) Model Rules of Professional Conduct, ABA Standing Committee on Ethics and Professional Responsibility, Formal Opinion 06-439 (April 12, 2006) (Model Rules can be found on the web via: www.abanet.org/cpr/mrpc/mrpc_toc.html)

MONDAY, 18 JANUARY 2010 – MARTIN LUTHER KING, JR. DAY (NO CLASS)

MONDAY, 25 JANUARY 2010
CLASS TWO:  NEGOTIATION & ADR PROCESSES
Learning Objectives:


· Learn negotiation theory & skills
· Understand the panoply of dispute resolution processes

· Learn how to mix and match processes to achieve the “optimum process”

· Recognize the importance of developing criteria for selecting the appropriate process

· Learn about the law and ethics of negotiation and settlement, esp. with multiple parties
· Learn the relationship between your legal position and your negotiation position

· Understand the dynamics and ethics of counseling clients on ADR
· Learn the importance of client interviewing and counseling; establishing clear objectives

Class Format:

· Lecture/interactive discussion 
· Exercise 2.  Boogli Fruit (small groups)
· Discussion on “interest-based” negotiation; “positional bargaining”


· Exercise 3. The One Hundred Dollar Divide

Assignment and Materials for Class Three:

· Visit World Intellectual Property Organization: www.wipo.org; International Mediation Services Alliance, including, www.cedr-solve.com, www.adrcenter.it, www.cmap.fr, JAMS www.jamsadr.com, and International Mediation Institute www.imimediation.org. 
· Butterworths, Chapter 18, Business and Practice Issues of U.S. Mediators, Pages 309-339  

Creo, Chapter 2 Benefits of Mediation & Chapter 3 Mediation: Theory and Models 
MONDAY, 1 FEBRUARY 2010
CLASS THREE:  THE MEDIATION PROCESS



Learning Objectives

· Learn about mediating  “transactions” and “settlements” and “transformation”

· Learn about the diversity of the mediation process 

· Learn about holistic decision-making 

Class Format:

· Interactive lecture and discussion 
· Movies: Wedding Crashers & Dark Water Clips

· The Case of the Frogs and Fences
Assignment and Materials for Class Four:

· Visit www.mediate.com
· PA Mediation Privilege law, 42 Pa.C.S.A. 5949 (1996)
· Creo,  Chapter 4  Convening Mediation:  Before the Table
· Creo,  Chapter 5 Mediation Participation and Preparation
MONDAY, 8 FEBRUARY 2010
CLASS FOUR:  MEDIATION IN ACTION
Learning Objectives

· Develop and understanding of the mediation process

· Learn why mediation is associated with or is a often a pre-condition of arbitration

· Learn about existing mediation systems such as REDRESS, W.I.P.O. and other programs

· Recognize the importance of developing criteria for selecting mediation

Class Format:

· Lecture/interactive discussion 
Assignment and Materials for Class Five:

· Stipanowich, Appendix R.1, CPR Mediation Procedure, Pages 371-378

· Creo, Chapter 6 Anatomy of the Mediation Session:  At the Table

MONDAY, 15 FEBRUARY 2010
CLASS FIVE:  MEDIATION: AT THE TABLE
Learning Objectives

· Understand the inner processes of settlement
· Explore creative settlement solutions

· Learn how parties reconcile their legal rights with their interests

Assignment and Materials for Class Six:

· Create initial outline for research project

· Creo, Chapter 7 Breaking Impasse:  The Mediator’s Perspective
· Crocker et al, Taming Intractable Conflict, pp. vi to 72

MONDAY, 22 FEBRUARY 2010
CLASS SIX:  ROLES FOR MEDIATORS

Learning Objectives:

· Explore development and application of mediation in other cultures

· Learn the roles of the mediator and what it’s like to serve as a mediator

· Learn the relative roles of attitude and behavior in dispute resolution dynamics
· Learn about mediating with incomplete information 

· Learn about mediating with clients who can never get what they want
Class Format:

· Lecture on the “prototype” civil mediation process and roles of the mediator
· Lecture on culture and law interaction and impact on mediation

Assignment and Materials for Class Seven:  

· Crocker et al, Taming Intractable Conflict, pp. 73 to 148

MONDAY, 1 MARCH 2010
CLASS SEVEN:  MEDIATION IN THE POLITICAL CONTEXT
Learning Objectives

· Explore creative processes for Peace Talks

· Discuss Case Studies and Profiles

· Learn about the importance of “ripeness” and “readiness” for mediation

Class Format:


· Interactive Lecture
· Design a Peace Talk Process

Assignment and Materials for Class Eight:  

· Crocker et al, Taming Intractable Conflict, pp. 149 to 188

· Visit International Court of Justice website: www.icj-cij.org

MONDAY, 8 MARCH 2010 – SPRING BREAK (NO CLASS)

MONDAY, 15 MARCH 2010
CLASS EIGHT: MEDIATION OF INTRACTABLE CONFLICT
Learning Objectives

· Explore the application of mediation practice to a diversity of applications

· Discuss potential applications of mediation to the Arab-Israeli conflict

Class Format:  


· Simulation of Convening Issues for Arab-Israeli conflict

· Dialogue on mediation of intractable political disputes

Assignment and Materials for Class Nine:
· CPR Model Rules for Third-Party Neutrals 

· Stipanowich, Dispute Resolution Provisions, Pages 38-63

· Stipanowich, Appendix R.2, CPR Rules for Non-Administered Arbitration, Pp. 379-443

MONDAY, 22 MARCH 2010
CLASS NINE:  AN INTRODUCTION TO ARBITRATION

Learning Objectives

· Understand the relationship between client and counsel recognizing the importance of developing criteria for selecting arbitration

· Learn about industry-specific arbitration programs
Class Format:




· Lecture on the basics of arbitration law and practice

Assignment and Materials for Class Ten:
· Stipanowich, Chapter 3, Finding the Right Arbitrators, Pages 64-165

MONDAY, 29 MARCH 2010
CLASS TEN:
ARBITRATION IN ACTION
Learning Objectives:

· Learn what it’s like to be an advocate (“advocate” roles) or an arbitrator (“arbitrator” roles) in various models: single arbitrator, tripartite panel, high-low, “baseball”
· Learn the importance of arbitration rules and drafting agreements to arbitrate

· Understand the similarities and differences between litigation advocacy and mediation advocacy (“advocate” and “client” roles)
· Learn about selecting the arbitrator; tripartite panels and partisan arbitrators

· Learn about arbitral ethics, disclosures and regulation of the profession

· Learn about negotiating and drafting ADR contract provisions
Assignment and Materials for Class Eleven:
· Stipanowich, Appendix S.1, Federal Arbitration Act, 9 U.S.C. §§ 1-14 (1982), Pages 479-488

· Stipanowich, Appendix S.3, Revised Uniform Arbitration Act, (NCCUSL, August, 2000), Pages 497-509

· Stipanowich, Appendix S.2, Uniform Arbitration Act (NCCUSL, 1955), Pages 489-495
· Stipanowich, Chapter 4, Preparing for the Hearing, Pages 173- 209

· Stipanowich, Chapter 5, The Hearing, Pages 211-246

MONDAY, 5 APRIL 2010
CLASS ELEVEN:  CONDUCT OF HEARING; REVISED UNIFORM ARBITRATION ACT


Learning Objectives

· Understand and appreciate the importance of planning when drafting contracts
· Learn the function and purpose of each stage of the arbitration process
· Learn about discovery and exchange of information

· Learn about how arbitration hearings are conducted

· Learn how arbitration decisions are made and issued

Class Format:

· Interactive lecture
Assignment and Materials for Class Twelve:
· Stipanowich, Chapter 6, Preserving Confidentiality, Pages 247-263
· Creo, Bisel, Chapter 14.6 Court Review of Arbitration Awards

· Creo, Bisel, Chapter 14.7, International Arbitration

MONDAY, 12 APRIL 2010
CLASS TWELVE:  ARBITRATION LAW AND PRACTICE

Learning Objectives:

· Learn how the economic and cultural conditions impact arbitration law

· Learn about Lex Arbitri
· Learn about UN Model Law on International Commercial Conciliation

· Learn the practice of international arbitration under specific rules 

· Learn about international arbitration organizations

· Learn about what issues should be considered in drafting arbitration provisions

Class Format:
· Interactive discussion 
Assignment and Materials for Class Thirteen:
· Stipanowich, Chapter 7, The Arbitration Award, Pages 265-313

· Stipanowich, Chapter 8, International Arbitration, Pages 315-368 

· Stipanowich, Appendix R.7, American Arbitration Association International Arbitration Rules, Pages 461-476

MONDAY, 19 APRIL 2010
CLASS THIRTEEN:  INTERNATIONAL ARBITRATION LAW AND ENFORCEMENT 

Learning Objectives:

· Learn the history and practice of international arbitration and tribunals 

· Learn the concept and application of compromissory clauses in treaty law

· Learn on ad hoc tribunals are established and function

· Learn about the World Court (PCIJ and ICJ)

· Learn the law of international arbitration under specific treaties

· Learn the practice of international arbitration under specific rules

· Learn about New York Convention, UNCITRAL, Brussels Convention

Class Format:
· Interactive lecture

Assignment and Materials for Class Fourteen:
· Student Project


MONDAY, 26 APRIL 2010 (Final Class)
CLASS FOURTEEN:  STUDENT PROJECT DUE -- Oral Presentations of Student Projects
Learning Objectives:

· Display what you have learned to classmates
Class Format:
· Presentation of Student Projects
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